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Court of Appeals of the District of Columbia. 


No. 4045 

Joseph D. Rogers, Appellant 
vs. 

Jesse W. Rawlings. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 64434 

Jesse W. Rawlings, Plaintiff, 
vs. 

Joseph D. Rogers, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit:— 

1 Declaration 

Filed October 14, 1920. 

In the Supreme Court of the District of Columbia. 

Law. No. 64434. 

Jesse W. Rawlings, Plaintiff, 
vs. 

Joseph D. Rogers, Defendant. 

First Count 

Plaintiff sues the defendant for that at all times hereinafter men¬ 
tioned he was a real estate agent and broker doing business as such 
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2 JOSEPH D. ROGERS VS. JESSE W. RAWLINGS. 

in the District of Columbia. Prior to May 8th, 1920, the defendant 
authorized and requested the plaintiff to procure for him a pur¬ 
chaser of certain real estate in the District of Columbia known as 
1400 M Street, Northwest, in the City of Washington. Plaintiff in 
pursuance of such employment, by the expenditure of much time 
and great diligence, secured a purchaser for the said property on 
terms agreeable and satisfactory to the defendant. 

On or about the 8th day of May, A. D. 1920, an agreement for 
the sale of said property and the terms thereof was reduced to writ¬ 
ing and signed by the respective parties. The said writing is as 
follows, that is to say: 

$500.00 Washington, D. C., May 8th, 1920. 

Received of Felix Lake a deposit of Five Hundred and no/100 
dollars to be applied as part payment in the purchase of lot 79 in 
square 214 (“The Thomas Apartment”) with improvements there¬ 
on, being premises No. 1400 M St., N. W., in the City of Washing¬ 
ton, District of Columbia. The purchaser is required and agrees to 
make full settlement in accordance with the terms of this agreement 
within 60 days from this date, or so soon thereafter as Title Com¬ 
pany makes report, and on default deposit will be forfeited. 
2 Price of property, Fifty-one Thousand Six Hundred 

(51,600) Dollars. 

Terms of sale, $8,000 cash, balance of $43,600 as follows:— 
$1,000 payable in 1 year; $1,500 in 2 years and $11,100 payable 
July 1, 1922, secured by deed of trust on the above-described prop¬ 
erty, with interest at the rate of six per cent, per annum until paid, 
interest payable semi-annually and 

First Trust of $30,000 due July 1, 1922 now on property to be 
assumed by purchaser. 

Good record title or deposit returned. 

Interest on trust —, rents, insurance, general and special taxes 
now due or pending, to be adjusted to date of settlement. 

Examination of title, conveyancing, and recording at cost of 
purchaser. 

The forfeiture of deposit does not relieve the purchaser of the re¬ 
sponsibility to comply with the terms of sale. Owner agrees to pay 
Jesse W. Rawlings $1,540 as commission for making sale. 

This contract is made subject to the approval of the owner. It 
being understood and agreed and made part of this contract that 
purchaser will lease apartments #1 and #4 to present owner, 
Joseph D. Rogers, for 1 year from date of settlement hereof for 
$1,540, payable cash in advance. 

JESSE W. RAWLINGS, 

Agents. 

Accepted by: 

FELIX LAKE, 

Purchaser. 

Approved : 

JOSEPH D. ROGERS, 

Owner. 
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The said purchaser, Felix Lake, was at all times able, willing and 
ready to fully perform, carry out and execute the said contract of 
sale according to its terms, but the defendant failed and refused, and 
still fails and refuses to execute the same according to its terms. 

Wherefore, plaintiff prays judgment against the defendant in the 
sum of fifteen hundred and forty dollars ($1,540.00) with interest 
thereon, from the 8th day of May, A. D. 1920. 

Second Count 

Plaintiff sues the defendant for that on or about the tenth day of 
July, A. D. 1920, at the request of and on account of the defendant, 
he paid to one Felix Lake the sum of five hundred dollars ($500.00), 
which sum the defendant promised to repay to him upon the 15th 
day of July thereafter. 

3 The defendant neglected to pay the said sum or any part 

thereof, although often requested so to do. 

Wherefore, plaintiff prays judgment against the defendant in the 
sum of five hundred dollars ($500.00) with interest from July 10 
A. D. 1920, and in all prays judgment against the defendant in the 
sum of two thousand and forty dollars ($2,040.00), with interest on 
the same as above set forth. 


Third Count. 

Plaintiff sues the defendant, for money payable by the defendant 
to the plaintiff for goods sold and delivered by the plaintiff to the 
defendant; and for work and materials provided by the plaintiff for 
the defendant at his request; and for money lent by the plaintiff to 
the defendant, and for money paid by the plaintiff for the defendant 
at his request; and for money received by the defendant for the use 
of the plaintiff; and for money found to be due from the defendant 
to the plaintiff on accounts stated between them. And the plaintiff 
claims $2,040.00, with interest from the 8th day of May, 1920, ac¬ 
cording to the particulars of demand hereto annexed. 

DANIEL THEW WRIGHT, 
PHILIP ERSHLER, 

Attorneys for Plaintiff. 

Jesse W. Rawlings, being first duly sworn, says that he is the 
plaintiff in the above entitled cause, and that the facts set forth in 
the foregoing declaration are true. 

JESSE W. RAWLINGS. 

4 Sworn to before me and subscribed in my presence this 

13th day of October, A. D. 1920. 

MAUDE M. CALLAWAY, [seal.] 
Notary Public , D. C. 
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JOSEPH D. ROGERS VS. JESSE W. RAWLINGS. 


Bill of Particulars. 


Joseph D. Rogers, debtor, to Jesse W. Rawlings, com¬ 


mission on sale of No. 1400 M Street, Northwest 

Washington, D. C.. $1,540.00 

Money paid to Felix Lake on his account and at his 
request . 500.00 


Plea. 


$2,040.00 


Filed November 9, 1920. 

* * * * * * * 

Comes now the defendant by his attorney, Thomas M. Baker, and 
for a plea to the Declaration, and to the several counts thereof, here¬ 
tofore filed herein, says he was never indebted to the plaintiff in 
manner and form as in the said Declaration is alleged. 

THOMAS M. BAKER, 
Attorney for Defendant. 

Affidavit of Defense. 

* * * * * * * 

District of Columbia, ss : 

Joseph D. Rogers being first duly sworn according to law 
5 upon his oath deposes and says as follows: 

That he is the defendant in the above entitled cause wherein 
Jesse W. Rawlings is plaintiff. That on or about May 1st, 1920, the 
plaintiff came to defendant and said he had a purchaser for premises 
No. 1400 M Street, N. W., the property of the defendant, and asked 
the defendant if he would take $50,000.00 for same, $5,000.00 of 
which to be paid in cash. Defendant told him he would sell said 
property for $50,000.00 over and above plaintiff’s commissions pro¬ 
vided a cash payment of $10,000.00 was made. On, to wit, May 
8th, 1920, the plaintiff effected agreement for the sale of said prem¬ 
ises to one Felix Lake in accordance with the terms of a written 
agreement which is as follows: 

$500.00. Washington, D. C., May 8th, 1920. 

Received of Felix Lake a deposit of Five Hundred and no/100 
dollars to be applied as part payment in the purchase of lot 79 in 
square 214 (“The Thomas Apartment’’) with improvements thereon 
being premises No. 1400 M St., N. W., in the City of Washington, 
District of Columbia. The purchaser is required and agrees to 
make full settlement in accordance with the terms of this agreement 
within 60 days from this date, or as soon thereafter as Title Com¬ 
pany makes report, and on default deposit will be forfeited. 
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Price of property, Fifty-one Thousand Six Hundred ($51,600) 
Dollars. 

Terms of sale, $8,000 cash, balance of $43,600 as follows: $1,000 
payable in 1 year, $1,500 in 2 years and $11,100 payable July 1, 
1922, secured by deed of trust on the above-described property, with 
interest at the rate of six per cent per annum until paid, interest 
payable semi-annually and 

First Trust of $30,000 due July 1, 1922 now on property to be 
assumed by purchaser. 

Good record title or deposit returned. 

Interest on trust — rents, insurance, general and special taxes 
now due or pending, to be adjusted to date of settlement. Examina¬ 
tion of title, conveyancing, and recording at cost of purchaser. 

The forfeiture of deposit does not relieve the purchaser of the re¬ 
sponsibility to comply with the terms of sale. Owner agrees to pay 
Jesse W. Rawlings $1,540 as commission for making sale. 

This contract is made subject to the approval of the owner. It 
being understood and agreed and made part of this contract that 
purchaser will lease apartments No. 1 and No. 4 to present owner, 
Joseph D. Rogers, for 1 year from date of settlement hereof 
6 for $1,560 payable cash in advance. 

JESSE W. RAWLINGS, 

Agents. 

Accepted by 

FELIX LAKE, 

Purchaser. 

Approved: 

JOSEPH D. ROGERS, 

Owner. 

Defendant further says that the deposit of $500.00 was paid to 
him by said plaintiff; that later the purchaser declined to carry out 
the agreeement and forfeited said deposit of $500.00; whereupon 
the plaintiff requested the defendant to return said deposit but this 
affiant declined to do, and the defendant has never promised to re¬ 
fund said deposit of $500.00, or any part thereof, to the plaintiff or 
to the said Felix Lake, and he has never authorized or empowered 
the plaintiff to refund to the said Felix Lake the said sum of $500.00, 
or any part thereof. That this affiant is informed and believes that 
the plaintiff failed to earn his commission of $1,540.00, or any part 
thereof, because the said sale was never effected; and that the said 
Felix Lake refused to comply with the terms of said agreement of 
sale because the first deed of trust ($30,000.00) contained a provi¬ 
sion that the rents (during the life of the trust) be collected by Belt, 
O’Brien & Company. And that the affiant, defendant, was during 
the entire time mentioned in said agreement of sale ready and will¬ 
ing to transfer the aforesaid property to the said Felix Lake upon 
his compliance with the terms of said agreement. And affiant fur¬ 
ther says he is not indebted to the plaintiff in any sum of money. 

JOSEPH D. ROGERS. 
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Subscribed and sworn to before me this 6th day of November, 
1920. 

[seal.] HARRY C. SURGUY, 

Notary Public, D. C. 

THOMAS M. BAKER, 

Attorney for Defendant. 

7 * Amended Affidavit of Merit. 

Filed December 15, 1920. 


The plaintiff with leave of the Court first had and obtained files 
this his amended affidavit of merit, and being first duly sworn says 
that his cause of action as set out in the first count of the declaration 
is for a commission of $1,540, which the defendant in writing prom¬ 
ised to pay the plaintiff for making sale of the premises 1400 M 
Street, Northwest, in the City of Washington; plaintiff states that 
he did make sale of said premises according to the written terms of 
sale as signed by the defendant. The plaintiff claims to be due 
him from the defendant exclusive of all set offs and just grounds of 
defense the sum of $1,540 under the first count of the declaration, 
with interest thereon from the 8th day of May, A. D. 1920. 

Plaintiff further states that his cause of action set forth in the 
second count of the declaration is for $500.00 which he, the plaintiff, 
paid to one Felix Lake for and on account of and at the express re¬ 
quest of the defendant, and which sum of $500.00 he, the defendant, 
at the time promised to repay to the plaintiff; plaintiff further states 
that the sum he claims to be due exclusive of all set offs and just 
grounds of defense is $500.00 under the second count of the declara¬ 
tion, with interest thereon from the 10th dav of Julv, A. I). 1920. 

JESSE W. RAWLINGS, 

DANIEL THEW WRIGHT, 
PHILIP ERSHLER, 

Attorneys for Plaintiff. 


8 District of Columbia, ss : 

Jesse W. Rawlings being by me first duly sworn on oath says that 
he is the plaintiff in the above entitled cause, and that the facts stated 
in the foregoing affidavit by him subscribed are true. 

Witness my hand and seal this 14th day of December, A. I). 1920. 

MAUD M. CALLAWAY, Lseal.J 
Notary Public, 1). C. 
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Supplemental Affidavit of Defense. 

Filed December 23, 1920. 

* * * * * * * 

District of Columbia, ss: 

Joseph D. Rogers being first duly sworn according to law upon his 
oath deposes and says as follows: That he is the defendant in the 
above entitled cause wherein Jesse W. Rawlings is plaintiff. That 
the plaintiff is an experienced realty dealer, while the defendant is a 
practicing physician and surgeon. That on or about May 1st, 1920, 
the plaintiff told the defendant he had a purchaser for defendant’s 
premises, No. 1400 M Street, Northwest, property of defendant, and 
asked defendant if he would take $50,000 for same, $5,000 of which 
to be paid in cash. Defendant told plaintiff he was willing to sell 
the property for $50,000, net, subject to a first deed of trust of 
$30,000, maturing July 1st, 1922, and containing a provision that 
the rents (during the life of said trust) be collected by Belt, O’Brien 
and Company; provided a cash payment of $10,000 was made; and 
that plaintiff’s commission must be added to the purchase price. 
That on, towit, May 8th, 1920, plaintiff presented to defendant for 
his approval a written agreement, prepared by the plaintiff*, 
9 for sale of said premises to one Felix Lake, as follows: 

$500.00. “Washington, D. C., May 8th, 1920. 

Received of Felix Lake a deposit of Five Hundred and no-100 
dollars to be applied as part payment in the purchase of lot 79 in 
square 214 (“The Thomas Apartment”) with improvements thereon 
being premises No. 1400 M Street, Northwest, in the City of Wash¬ 
ington, District of Columbia. The purchaser is required and agrees 
to make full settlement in accordance with the terms of this agree¬ 
ment within 60 days from this date, or as soon thereafter as Title 
Company makes report, and on default deposit will be forfeited. 

Price of property, Fifty-one Thousand Six Hundred ($51,600) 
Dollars. 

Terms of sale, $8,000 cash, balance of $43,600 as follows: $1,000 
payable in 1 year, $1,500 in 2 years and $11,100 payable July 1st, 
1922, secured by deed of trust on the above-described property, with 
interest at the rate of six per cent per annum until paid, interest pay¬ 
able semi-annually and 

First Trust of $30,000 due July 1st, 1922 now on property to be 
assumed by purchaser. 

Good record title or deposit returned. 

Interest on trust — rents, insurance, general and special taxes now 
due or pending, to be adjusted to date of settlement. Examination 
of title, conveyancing, and recording at cost of purchaser. 

The forfeiture of deposit does not relieve the purchaser of the 
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responsibility to comply with the terms of sale. Owner agrees to pay 
Jesse \V. Rawlings $1,540 as commission for making sale. 

This contract is made subject to the approval of the owner. It be¬ 
ing understood and agreed and made part of this contract that pur¬ 
chaser will lease apartments No. 1 and No. 4 to present owner, Joseph 
I). Rogers, for 1 year from date of settlement hereof for $1,560, pay¬ 
able cash in advance. 

JESSE W. RAWLINGS, 

Agent. 

Accepted bv 

FELIX LAKE, 

Purchaser. 

Approved: 

JOSEPH I). ROGERS, 

Owner. 

That thereupon defendant reminded plaintiff of the aforesaid pro¬ 
vision in said deed of trust regarding the collection of rents by Belt, 
O'Brien and Company and suggested that reference to the said pro¬ 
vision might be inserted in the agreement; but plaintiff intending to 
deceive defendant into approving said agreement told him and per¬ 
suaded him to believe that it was not necessarv or customary to in- 

%j %j 

elude such matters in agreements of sale; and with this assur- 

10 ance from the plaintiff and relying on plaintiff’s integrity de¬ 
fendant approved said agreement of sale, and received from 

plaintiff $500 deposit of Felix Lake on account of said purchase price. 
That a few days before the expiration of the term of said agreement 
the plaintiff informed the defendant that the prospective purchaser, 
Felix Lake, would not take the property subject to the aforesaid rights 
of Belt, O'Brien and Company under the said first deed of trust; 
that the defendant sought to have said Belt, O’Brien and Company 
relinquish their rights, but this they refused to do unless com¬ 
pensated, and defendant declined to compensate them at his ex¬ 
pense; and thereafter the said Felix Lake failed to take said property 
or to pay for same. The defendant is informed and believes that the 
plaintiff failed to earn his commission of $1,540; or any part thereof, 
because the plaintiff, while acting in a fiduciary relationship with de¬ 
fendant and having full knowledge of the aforesaid interest of Belt, 
O’Brien and Company in the transaction, intentionally failed to 
acquaint said Felix Lake with the same, thereby causing him to be¬ 
lieve the said deed of trust regular in every particular, whereas the 
aforsaid provision in said deed of trust would have prevented the in¬ 
tending purchaser from collecting his own rents until July 1st, 1922, 
and thereby plaintiff prevented the consummation of the sale of said 
property to said Felix Lake and failed to effect the same. 

Defendant further says that the said Felix Lake failed to per¬ 
form his part of said agreement of sale and forfeited his said deposit 
of $500; whereupon the plaintiff requested defendant to return said 
deposit, but this affiant declined to do. That defendant has 

11 never promised the plaintiff, or anyone else, to refund said 
deposit, or any part thereof, to the plaintiff or to said Felix 
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Lake, and that the defendant has never authorized or empowered the 
plaintiff to repay said deposit, or any part thereof, to said Felix Lake. 

The defendant further says that he has never seen Felix Lake, 
and does not know whether said Lake was ever ready, willing, and 
able to perform his part of said agreement of sale, except from what 
the plaintiff told defendant regarding said Felix Lake. 

And affiant further avers that the entire transaction was had per¬ 
sonally with the plaintiff. That during the entire time mentioned in 
said agreement of sale affiant was ready and willing to transfer said 
property to the said Felix Lake upon compliance bv him with the 
terms of said agreement. And that the defendant is not indebted to 
the plaintiff in any sum of money. 

JOSEPH D. ROGERS. 

Subscribed and sworn to before me this 23d day of December, 
1920. 

[seal.] WILLIAM C. ASHFORD, 

Notary Public, D. C. 

WILLIAM E. LEAHY and 

THOMAS M. BAKER, 

Attorneys for Defendant. 


12 Joinder in Issue. 

Filed March 9, 1921. 

******* 

The plaintiff joins issue upon the plea of the defendant Joseph D. 
Rogers, to the declaration filed herein. 

DANIEL T. WRIGHT, 
PHILIP ERSHLER, 

Attorneys for Plaintiff. 

Memorandum. 

February 13, 1923.—Verdict for plaintiff for $2,040.00 with in¬ 
terest on $500.00 thereof from July 10, 1920. 

Supreme Court of the District of Columbia. 

Monday, February 19th, 1923. 

Session resumed pursuant to adjournment, Hon. A. A. Hoehling, 
Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of rec¬ 
ord and thereupon, it appearing that judgment on the verdict herein 
should be entered, it is so ordered. 

2—4045a 
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Wherefore, it is considered that plaintiff recover herein of defend¬ 
ant the sum of Two Thousand and forty dollars ($2,040.00) with 
interest on $500.00 thereof from the 10th day of July, 1920, and on 
$1,540.00 thereof from this date, together with costs of suit to be 
taxed by the clerk and have execution thereof. 

From the foregoing judgment the defendant by his attorney, in 
open court, notes an appeal to the Court of Appeals, where- 

13 upon, the maximum of an undertaking to operate as a super¬ 
sedeas is hereby fixed in the sum of Twenty-five Hundred 

Dollars. 

Memoranda. 

February 21, 1923.—Supersedeas Bond approved and filed. 

April 2, 1923.—Time to submit Bill of Exceptions extended from 
day to day to and including April 25, 1923. 

April 24, 1923.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Friday, June 29th, 1923. 

Session resumed pursuant to adjournment, lion. A. A. Iloehling, 
Justice presiding. 

******* 

The Court having this day signed the Bill of Exceptions taken at 
the trial of this cause and heretofore submitted, as of the time of the 
noting thereof, now hereby orders the same of record, nunc pro tunc. 

14 Assignment of Errors. 

Filed August 9, 1923. 

******* 

Now comes the defendant, Joseph D. Rogers, by his attorneys, and 
assigns as errors committed by the Trial Court in the hearing of this 
cause, the following: 

1. The court erred in refusing to permit the defendant when on 
the stand and testifying in his own behalf, to testify that on two 
distinct occasions, the defendant had informed the plaintiff herein 
that the deed of trust assigned by the purchaser under the contract 
in suit contained the clause which later caused the sale to fall 
through. 

2. The Court erred in refusing the defendant when on the stand 
testifying in his own behalf, to testify that he had asked the plain¬ 
tiff in this cause whether or not the clause which was in the deed of 
trust which caused the sale to fall through ought not to be inserted 
in the contract and to testify that in response to that question the 
plaintiff had replied that it was not necessary to insert the said clause 
in the contract, that he, the plaintiff, would take that up with Lake. 
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3. The Court erred in refusing to permit the defendant when on 
the stand testifying in his own behalf, to testify that he had told the 
plaintiff in this cause not only on one occasion but on two occasions 
when the contract was brought back to the plaintiff for revision, con¬ 
cerning the clause in the contract. 

4. The Court erred in refusing to permit the defendant to testify 

when on the stand as a witness in his own behalf, to certain 

15 conversations from which it might be inferred by the jury 
that the plaintiff herein was fully advised concerning the con¬ 
dition of the title when the plaintiff wrote the contract, and that the 
reason why the provision which caused the contract to fall through 
was not in the said contract but because of advice from himself that 
it was not necessary so to do and that he, the said plaintiff, would 
take the matter up with the purchaser. 

5. The Court erred in refusing to admit in evidence a properly cer¬ 
tified copy of the deed of trust mentioned in the contract of sale in 
suit, which contract had theretofore been received in evidence. 

6. The Court erred in refusing to grant defendant’s motion for di¬ 
rected verdict on the first and third counts in the declaration for 
reasons assigned in said motion. 

7. The Court erred in not holding that the evidence showed that 
the default established by the testimony was the purchaser’s default 
and not the default of the defendant herein. 

8. The Court erred in not holding that the defendant was not en¬ 
titled to his commission upon all the evidence in this cause upon the 
first and third counts of the declaration herein. 

9. The Court erred in refusing to hold that defendant was not en¬ 
titled to his commission in the first and third counts of the declara¬ 
tion herein. 

10. The Court erred in refusing to direct a verdict for the defend¬ 
ant on the first and third counts of the declaration after his 

16 charge to the jury herein. 

WILLIAM E. LEAHY, 

L. H. VANDOREN, 

Attorneys for Defendant. 

Designation of Record. 

Filed August 9, 1923. 

* * * * * * * 

The Clerk will please prepare transcript of record upon the appeal 
of the defendant herein, and the following papers are hereby desig¬ 
nated as necessary to be copied: 

1. The original declaration. 

2. The amended declaration. 

3. The plea and original affidavit of defense. 

4. Amended affidavit of defense. 

5. Memo.: Verdict of Jury. 

6. Judgment of court on said verdict. 
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7. Memo.: Appeal noted in open court. 

8. Memo.: Appeal bond approved and filed. 

9. The Bill of Exceptions. 

10. The Assignment of Errors. 

11. This designation. 

WILLIAM E. LEAHY, 

L. H. VANDOREN, 

Attorneys for Defendant. 


Service of a copy of the above is acknowledged this 9th day of 
August, 1923. 

WRIGHT, 

For Plfj. 


17 Memorandum. 

August 16, 1923.—Time to file transcript of record extended to 
and including October 15, 1923. 

18 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 17, both inclusive, to be a true and correct transcript of the rec¬ 
ord according to directions of counsel herein filed, copy of which is 
made part of this transcript in cause No. 64434 at Law, wherein 
Jesse W. Rawlings is Plaintiff and Joseph D. Rogers is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
22nd day of September, 1923. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk, 

By FRED C. O'CONNELL, 

Asst. Clerk. 


EW. 
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19 In the Supreme Court of the District of Columbia. 

Law. No. 64434. 

Jesse W. Rawlings, Plaintiff, 
vs. 

Joseph D. Rogers, Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of the above entitled cause on 
Februarv 8, 1923 and on February 13, 1923, before Mr. Justice Hoeh- 
ling in the Supreme Court of the District of Columbia, and a jury 
regularly empanelled and sworn to try the issues pending between 
plaintiff and defendant, the plaintiff to maintain the issues on his 
part joined, offered the evidence of certain witnesses as follows: 

Jesse W. Rawlings testified that he was plaintiff and a real estate 
agent with offices in 309 Union Trust Building, Washington, D. C.; 
that he knew the defendant and talked with him in May 1920 about 
the sale of defendant’s apartment house located near Thomas Circle. 
He then identified the paper he prepared as a result of that conversa¬ 
tion, now signed by himself, Felix Lake and the defendant. Lake 
signed first and plaintiff signed at the same time he took Lake’s 
deposit and plaintiff then took it to Rogers who signed it after it was 
signed by Lake; the manuscript was in it exactly as it is now. Two 
originals and a copy were made; plaintiff gave one to Rogers at the 
time he signed, one to Lake, and plaintiff kept the third. Where¬ 
upon the contract was offered and received in evidence as follows: 

“$500.00. Washington, D. C., May 8th, 1920. 

Received of Felix Lake a deposit of Five Hundred and no/100 
Dollars to be applied as part payment in the purchase of lot 79 

20 in square 214 (The Thomas Apartment) with improvements 
thereon, being premises No. 1400 M St. N. W. in the City 

of Washington, District of Columbia. The purchaser is required 
and agrees to make full settlement in accordance with the terms of 
this agreement within 60 days from this date, or as soon thereafter 
as Title Company makes report, and on default deposit will be 
forfeited. 

Price of Property Fifty-one Thousand six hundred (51,600) Dol¬ 
lars. 

Terms of sale $8,000 cash, balance of $43,600 as follows: 

$1,000 payable in 1 year; $1,500 in 2 years, and $11,100 payable 
July 1, 1922 secured by deed of trust on the above described prop¬ 
erty, with interest at the rate of six per cent per annum until paid, 
interest payable semi-annually and 
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First trust of $30,000 due July 1, 1922 now on property to be 
assumed by purchaser. 

Good record title or deposit returned. 

Interest on trust, rents, insurance, general and special taxes now 
due or pending, to be adjusted to date of settlement. 

Examination of title, conveyancing, and recording at cost of 
purchaser. 

The forfeiture of deposit does not relieve the purchaser of the 
responsibility to comply with the terms of sale. Owner agrees to pay 
Jesse W. Rawlings $1,540 as commission for making sale. 

This contract is made subject to the approval of the owner. It 
being understood and agreed and made part of this contract that 
purchaser will lease apartments #1 and #4 to present owner, Jo¬ 
seph D. Rogers for 1 year from date of settlement hereof for $1,560 
pavable cash in advance. 

JESSE W. RAWLINGS', 

Agent. 

Accepted by 

FELIX LAKE, 

Purchaser. 


Approved by 

JOSEPH I). ROGERS, 

Owner.” 

The $500.00 referred to in the contract as received from Lake, 
Lake gave plaintiff his check and plaintiff issued his own check to 
defendant for the deposit on approximately the date on which the 
contract was closed, May 8th. Plaintiff’s check was subsequently 
honored at the bank and returned to him cancelled. After delivering 
the contract to Rogers, the Title Compaq started examination of 
title, and having heard certain information from Lake, plaintiff 
conveyed the same to Rogers. On July 10, 1920 plaintiff 
21 drew his check to the order of Felix Lake and gave it to him 
while Lake was in plaintiff’s office, at the same time plain¬ 
tiff called defendant on the telephone. 

Q. “Tell us the conversation that you had with him.” A. “Mr. 
Lake came in and said that he wanted to get his deposit back as soon 
as the Doctor had agreed to return it because he couldn’t make the 
contract good.” 

Q. “Because who couldn’t make it good?” A. “Because Dr. 
Rogers couldn’t make it good according to the terms of the contract. 
I called up Dr. Rogers and told him Mr. Lake was there and was 
demanding his $500.00 back, agreeable to Dr. Rogers of course, and 
I said, “I will pay him, but of course you are to reimburse me, if you 
say so, or authorize me to pay him.” 

Q. “What did he say?” A. “I told Dr. Rogers Mr. Lake was 
there and told him he wanted the money back and Dr. Rogers stated 
that he would pay back Mr. Lake through me; in other words I 
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would issue my check to Mr. Luke and he would reimburse me. I 
said I will give him back the money if it is agreeable.” 

Q. “What did he say to that?” A. “He said that will be all 
right and I asked him when I could get the check from him to reim¬ 
burse me and he said on the 15th, which was the following Wednes¬ 
day or Thursday. He said, “Will it be all right for you to wait 
until that time?” and I said, “It will be all right, and just to make 
the record clear in the matter for him to write me a letter confirming 
that he said that he would, and he never did. Not receiving the 
check in the mail I went to see him- 

Q. “Did he ever give you the check?” A. “He never gave me 


the check.” 

22 Q. “Or pay you in any other way?” A. “In no way, 

shape or form.” 

Q. “Had you or not written your check to Mr. Lake before you 
had the talk with Dr. Rogers, the telephone talk?” A. “No, I 
gave the check to Mr. Lake after the agreement by Dr. Rogers to 


reimburse me.” 

Q. “On the same occasion?” A. “On the same occasion.” 


Lake was in the room at the time plaintiff was telephoning; plain¬ 
tiff never received anything from the defendant on account of 
commission for making the sale or on account of the $500.00. 
Whereupon plaintiff’s check was offered and received in evidence 
and exhibited to the jury. The check was good and there was 
money in the bank to meet it at the time it was drawn. On cross 
examination witness testified he first saw Rogers concerning the sale 
of the property sometime on the 8th of May, 1920, the date of the 
contract ; witness got the property from him in order to present it 
to a purchaser; that when the contract was brought to Rogers for 
his signature it contained all the provisions which have been read 
to the jury; witness took one original of the contract back and 
gave it to Mr. Lake, kept a copy himself and left the other original 
with Dr. Rogers; that on the 10th of July 1920 witness told Rogers 
over the telphone that Lake was there to receive the $500.00; wit¬ 
ness had personally received $500.00 from Lake at the time the 
contract was executed, and Rogers authorized witness to return the 
$500.00. 


Q. “Can you tell the words that Dr. Rogers used over the tele¬ 
phone, the best you can, his words?” A. “I notified him that Mr. 
Lake was there and Mr. Lake had come for his $500.00. I told the 
Doctor that I would pay Mr. Lake, provided, of course, he 
23 paid me back. He said that would be all right. I said, “I 
will give him my check now. When shall I look for yours?” 
and he said, “I cannot let you have it until next Wednesday; it isn’t 
convenient to let you have it right away,” I said, “That would be 
all right doctor, certainly” about the 14th or 15th of the month, 
and I said “Suppose you put that in the form of a letter to me so 
that we will have the records clear.” He promised he would do 
that, hut he didn’t do so.” There was nothing said in this conver¬ 
sation about Rogers asking other real estate men whether he should 
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return the $500.00; that did not occur at that time, but did occur. 
“I have never since the transaction received an offer from Dr. Rogers 
to return the $500.00.” 

Felix Lake testified that he was the Felix Lake mentioned in the 
contract hitherto offered in evidence, and resided at 2800 Wisconsin 
Avenue, Washington, D. C.; that the signature on paper marked 
“Plaintiffs Exhibit No. 3” is his signature; that the check which 
has been exhibited to the jury marked “Plaintiff’s Exhibit No. 2’’ 
had been in his possession. That about July 10, 1920 witness 
talked with Rawlings in Rawlings’ office and demanded the return 
of his $500.00 deposit and heard Rawlings in a conversation over 
the ’phone. He heard Rawlings call up and ask if this was Dr. 
Rogers. He did not hear what the other party said, but Rawlings 
said “Mr. Lake is demanding that we do one of two things, carry 
the contract through, or return his deposit.” 

Q. “Did you hear anything else that Mr. Rawlings said over the 
telephone?” A. “Mr. Rawlings asked him if it was all right, that 
is he asked the party he was talking to, if it was all right to give 
me a check for the money and if so could he depend on getting it 
back bv the 15th of the month. I didn’t hear what the other 
party said, and then Mr. Rawlings said, “Would you mind 
24 writing me a letter confirming our conversation” and he said, 
“I am going to give Mr. Lake my check now,” which he did. 

Whereupon witness was shown a check and stated that was the 
check referred to, and the same was offered and received in evidence; 
that he took it and cashed it; that on that date and the date of the 
contract he was ready, able and willing to carry out his part of the 
contract and was still ready and able to do so and was so able, ready 
and willing on the 8th day of May, 1920. Witness didn’t want to 
take the money hack. He wanted him to carry out the contract 
instead of giving him the money; he was in a position to close and 
wanted to close. 

On cross examination the witness testified, “I ordered the title 
searched; the title wasn’t clear; I had the Columbia Title Company’s 
report, I was not asked to bring the report but think I have it, and 
will bring it down,” that he could not get possession of the building 
and the leases; the title read that the leases were to be held bv some 
real estate concern that T didn't know. I would not go through with 
this contract until the title was clear, and that was the occasion of 
my being in Rawlings’ office on July 10th; he had had many con¬ 
versations about it; that he did not go there to get his money back 
and declare it off; he went there “either to get the money or see 
if they could not in some way put the deal through.” 

Q. “Did you ask for a refund on that occasion?” A. “I told 
him if he couldn’t give me a clear title I would have to demand 
the money back.” 

Q. “And you did demand the money back?” A. “Only in the 
event that I couldn’t get clear title,” 

Q. “You did demand your money back? A. “I demanded one 
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of two alternatives, I told, them to give me title or give me the 
money back. ,, 

Witness further stated he was paid back the money on July 10th 
and that he was willing to pay $51,600.00 for the apartment 

25 subject to a first trust of $30,000.00 due July 1, 1922. 

Q. “Did you personally read the terms of that trust?” A. 
“The Title Company reads the trust. I did not read the trust. 
They sent me down a statement as to that. They set out the con¬ 
ditions of the trust and when I read the conditions as set out by the 
Title Company I objected to it.” 

Witness further stated he conveyed his objections to Rawlings 
but did not demand the contract be changed or that the provision 
about the real estate firm be stricken from the contract but he did 
demand the leases at the time of closing. 

Q. “You had found out that you couldn’t get the leases at that 
time?” A. “I suppose so, from reading the contract- 

Q. “Is that the reason why you didn’t go through with the con¬ 
tract or the contract wasn’t gone through with?” A. “Yes.” 

Witness further stated Rawlings told him Rogers could not go 
through with the contract and witness then demanded that Rogers 
either carry it out as he had agreed to do or else return his deposit. 
He told Rawlings he wanted the contract carried out or else the 
return of his money. He told Rawlings that if Rawlings would 
read the Columbia Title Company’s report lie would see that they 
wouldn’t give him these leases but if lie (Rawlings) could get the 
leases to him, witness would be glad to make the deal. 

Q. “And that is the reason why the deal fell through?” A. 
“Yes.” 

Thereupon plaintiff rested. Whereupon the defendant moved 
the court to instruct the jury to return a verdict for the defendant 
upon the first count of the declaration for the reason that 

First. The contract offered in evidence was an optional 

26 one and that until the option to demand execution of the 
contract had been exercised by the purchaser, no purchaser 

had been found, giving plaintiff the right to recover for commis¬ 
sions. 

Second. That upon all the evidence the default was that of the 
purchaser and not the seller, and plaintiff was not entitled to recover 
commission for making the sale. 

Third. That plaintiff by his own case was shown he had acquiesced 
in calling the sale off and was, therefore, not entitled to recover. 

But the court overruled this motion stating “The defendant may 
have the right, if he sees fit, at the conclusion of this case, to renew 
his motion,” to which action of the court the defendant then and 
there duly excepted and the exception was noted by the court in the 
minutes. 

And thereupon to maintain the issues on his part joined, the de¬ 
fendant offered evidence as follows: 
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Joseph D. Rogers testified that he was a practicing physician and 
surgeon in the city of Washington, District of Columbia, living at 
1400 M Street; that he is the owner of the property involved in the 
present suit; that plaintiff came to see him about the property a 
few days before May 8, 1920. Shown the contract hitherto offered 
in evidence, the witness testified that his signature appeared thereon; 
that he did not known in whose handwriting the signature of Felix 
Lake and Jesse W. Rawlings was written, but Rawlings had told 
him that he, Rawlings, had written the manuscript on the fact of 
the contract. He further stated that he was always ready and 
willing to go through with the sale in accordance with the contract; 
that it was not carried out by conveyance; that Rawlings told him 
that Lake refused to carry out the contract because the trust 

27 which was on the property for $80,000.00, due July 1, 1922, 
contained a rent clause which Lake had not been advised of by 

Rawlings. There was no other $30,000.00 trust on the property ex¬ 
cept the one mentioned in the contract. Mr. Rawlings called wit¬ 
ness on two or three occasions. 

On July 10, 1920, Rawling called witness on the ’phone and said 
that Lake was in his office and wanted his money back or that the 
lease clauses be taken out of the trust; that witness replied it would 
be impossible to take out the lease clauses and that if it was right > 
to give him back his money, witness wanted to do the right thing 
and would do it, to which Rawlings replied, “Well, I think it is 
right that you should give him the $500.00 back.” Witness said, 
“By that you mean I will give him the $500.00 back and you will 
release me, there is no commission to be paid,” and he said “Yes” 
and I said, “No commission to be paid on the sale part of it, but he 
wants the $500.00 returned and the sale called off.” To which 
Rawlings replied, “Yes” and I said “Well, I want to do what is 
right. I am not in position to give it back to-day, but in a few 
days I will be ready and will have this money probably by the 
15th and I will take care of it.” That he had not authorized Raw¬ 
lings in that conversation to give his (Rawlings) check for $500.00 
to Lake, and did not tell Rawlings that witness would give him 
(Rawlings) witness’ check on the 15th; that after that Rawlings 
called witness on the ’phone once or twice and got very angry; wit¬ 
ness did not tell Rawlings he would pay Rawlings, but told him 
he would pay Lake if it was right, and that he never knew where to 
find Mr. Lake or how to get him; that all negotiations about the sale 
of the property and return of the $500.00 were had with Rawlings 
personally. That witness thinks before that he told Rawlings he 
wanted to do the right thing and would like to know the 

28 names of some responsible real estate men he could go to and 
get their advice whether he should return the $500.00, as peo¬ 
ple had been coming up there trying to sell the property on several 
occasions and had sent men there to look at the property and had 
tied witness up for two months, and as he (witness) thought Raw¬ 
lings and Lake were dealing together, they had put witness in a bad 
position for that reason, and he wanted to do the right thing in 
the matter, he would like to know the names of three responsi- 
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ble real estate men and Rawlings give him the names of Mr. 
Schwartz, Mr. William Hill, of Moore and Hill, and another whose 
name he does not recall. Witness endeavored to see these men as 
soon as he could but as it was summer time they were away and it was 
very hard to find them in their offices; witness wanted to find out 
what was right to do in the matter. After this conversation of 
July 10th Rawlings called witness again and asked him about the 
$500.00 check he had paid to Lake; witness then told Rawlings 
that if it was right to pay Mr. Lake, that witness would pay Lake 
when Lake asked for it, and was going to do it as soon as he could 
get the money together, and he agreed that if it was right to pay 
the $500.00 back and close the whole deal as Rawlings had told 
him he wanted to close it on the basis, that the witness would first 
pay the $500.00 back and there would be no commission charged 
and the matter would he closed; that he told Rawlings he intended 
to pay that to Mr. Lake as soon as he heard from Lake and had 
the money in hand, and intended to, but Rawlings got very ugly 
over the ’phone and said “If you don’t do that I will sue you. You 
will pay that right back. I want my money right away;” that wit¬ 
ness did not want to antagonize Rawlings and supposed he (wit¬ 
ness) was rather hasty and witness said he would “pay it back in 
his time,” and that he was not going to hurry witness into 
29 anything, that witness was going to make things right but 
he could not force witness into anything. 

Whereupon witness identified a letter shown him and marked “De¬ 
fendant’s Exhibit #1, which was offered and received in evidence. 
That the filing of this suit was the first demand he ever received for 
commissions on the sale. 

On cross examination he testified that on one occasion when Raw¬ 
lings was telephoning him he stated Lake was present in his office 
and that that was the conversation in which the paying back of the 
$500.00 was mentioned; that in a previous conversation Rawlings 
had mentioned the names of Hill, Schwartz and another gentle¬ 
man ; that witness told Rawlings that Mr. O’Brien of Belt & O’Brien, 
insisted on the collection of rents and would not give up the collec¬ 
tion thereof. He did not know whether he repeated that in the con¬ 
versation of July 10th but would not say that he did not. “I did 
testifv that over the telephone in that conversation of about July 
10 Mr. Rawlings said that if I would repay the $500. the commis¬ 
sion would be off; I said in this previous conversation he had said 
that I said to him in some of our previous conversations over the 
phone. “You will not claim any commission on the sale if the $500.00 
is returned.” It was in this previous conversation that Rawlings 
told him over the telephone that he would not claim commissions 
on the sale if the $500.00 was returned. Witness has never returned 
the $500.00, Lake has never asked him for it. He did not recall 
looking in the telephone book for Lake’s address and ’phone num¬ 
ber but thought he had but did not remember finding it. He did not 
know Lake was in the real estate business on G Streets or had an 
office listed in ’phone book; that he did not remember whether 
he looked in the ’phone book for Lake’s name or not. 


20 


JOSEPH D. ROGERS VS. JESSE W. RAWLINGS. 


30 Whereupon the court permitted the general issue of plea 
of non-assumpsit to be filed by the defendant, the de¬ 
fendant having moved for permission to file the said plea earlier 
in the cause, the court having taken the said motion under ad¬ 
visement until this time. Thereupon counsel for the defendant of¬ 
fered to prove if admissible under the general plea of non-assumpsit, 
by the witness that if permitted he would testify that on two distinct 
occasions before the execution of the contract in suit, witness had 
informed plaintiff that the deed of trust assumed by the purchaser 
under the contract in suit, contained a clause which later caused 
the sale to fall through, and asked the plaintiff whether or not that 
ought not to go into the contract; that plaintiff replied that it was 
not necessary to put it in the contract, but he. the plaintiff would take 
it up with Lake; that this was told the plaintiff not only on one oc¬ 
casion but on a second occasion when the contract was brought 
back for revision; that the plaintiff was fully advised as to the con¬ 
dition of the title when he wrote the contract, and that the reason 
why that provision was not in the contract was because on plaintiff’s 
advice that it was not necessary and that he would take the matter up 
with the other party. To this offer counsel for the plaintiff ob¬ 
jected upon the grounds that the same was irrelevant, immaterial 
and incompetent, which objection the court sustained and to which 
action of the court, the defendant through his counsel duly noted 
an exception and the exception was noted by the court in its min¬ 
utes. 

Thereupon counsel for the defendant offered in evidence a prop¬ 
erly certified copy of the deed of trust mentioned in the contract of 
sale heretofore received in evidence and stated to the court that it 
was offered to show that the deed of trust assumed by the purchaser 
under the contract contained the very provision which he 

31 stated caused Mr. Lake to say that he would not go on 
with the sale, and that that provision was in the deed of trust, 

that it was part of the direct chain of title, that it was duly recorded, 
and he had constructive notice of it, and that, therefore, he knew 
at the time he signed the contract that that clause was in the deed 
of trust and that if he refused to go on with this sale because of the 
existence of that provision, he is bound by it now, and he is a pur¬ 
chaser who is unwilling to comply with the terms of this contract and 
that it was his default and not the default of the seller. 

The Court: “That is the sole purpose of offering it?” 

Mr. Leahy: “The purpose of offering it is to establish the deed of 
trust under the contract and this provision in order to show that it 
was in the direct chain of title.” 

The Court: “In support of your contention that the default was 
that of the purchaser and not that of the seller?” 

Mr. Leahy: “Yes.” 

The Court: “In other words, the purchaser insisted upon the 
elimination of that provision and that is what caused the failure of 
consummation ?” 

Mr. Leahy: “Yes, your Honor.” 
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The Court: “And to that you object?” 

Mr. Wright: “Yes, Your Honor. 

The Court: “And on the stated ground of the offer I sustain the 
objection.” 

Mr. Leahy: “It is also offered as a part of the contract itself, and 
may we have an exception to your Honor’s refusal to admit it?” 

The Court: “Yes.” 

Whereupon the plaintiff recalled by the defendant testified that 
after July 15, 1920 and before September 24th he had asked his 
counsel concerning his claim against Rogers for $500.00. “I 
32 spoke to him only about the $500.00 the first time we had 
our interview. I mentioned the fact that I had a claim 
against Dr. Rogers for $500.00 and that he had not returned it to 
me according to his direct promise.” Witness did not show the con¬ 
tract of sale to his counsel before September 20th and before Sep¬ 
tember 24th, 1920 had at no time consulted counsel regarding his 
claim for commissions. Judge Wright was his counsel and that was 
approximately the date of the letter shown him that he went to Judge 
Wright. 


Whereupon the letter hitherto marked for identification as Defend¬ 
ant’s Exhibit No. 1 was offered and accepted in evidence as follows: 


Dr. Joseph D. Rogers, 

1400 M Street N. W., 
Washington, D. C. 


My Dear Doctor: 


“September 24, 1920. 


There is in the office the claim of Jesse W. Rawlings, Esq., for five 
hundred dollars, refunded by Mr. Rawlings to Felix Lake on your 
account and with your assent, on July last in connection with the 
contract for the sale of the Thomas apartment. 

I hope it will be agreeable to you to adjust the matter promptly. 

Very respectfully yours, 

(Signed) * * DANIEL THEW WRIGHT.” 

W-c. 


Witness further testified that it was approximately the 14th of 
October 1920 when he brought his attorney the contract, that he first 
told his attorney about’ his commission; that in the talk about the 
$500.00 he told his attorney he had returned $500.00 to Lake ; that 
Rogers had promised to pay it back to witness; that Lake had signed 
the contract to buy the apartment house, 1400 M Street; that 
33 the $500.00 was put down as a deposit on the purchase price; 

that the contract did not go through and that witness had paid 
back the deposit with the express promise of the Doctor to reim¬ 
burse him; that on September 24th his attorney knew Lake had 
signed the contract; had paid $500.00 deposit under it; that the 
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plaintiff had paid back the $500.00 and the deal had not gone 
through. 

Thereupon counsel for plaintiff introduced the testimony of this 
witness as if in rebuttal out of order with the defendant’s assent that 
the witness had not told Rogers any particular people to go to; that 
he had talked with Rogers between the time the Title Company re¬ 
ported and the return of the deposit, about going to see somebody 
but no one in particular; that after the report of the Title Company 
was given him by Lake, witness showed it to Rogers and told Rogers 
that the objection was that Belt & O’Brien would collect the rents 
until the expiration of the deed of trust for $30,000.00 to be assumed 
by Lake, and it would be necessary for Rogers to eliminate that ob¬ 
jection if the deal was to go through. Witness asked Rogers if Rog¬ 
ers would see Belt <fc O’Brien and ascertain if they would not waive 
that provision and set it aside, to which Rogers replied that he would 
but he didn't think tliev would do so but that he would see them. 

t/ 

After waiting two or three days witness called Rogers up and was told 
by him that it was impossible to get them to waive the provision, 
that they insisted upon the collection of those rents until the expira¬ 
tion of the three year period of trust. This happened between the 
21st day of June and the 10th of July. Witness than told Rogers 
that he would have to arrange another loan to replace this $30,000.00 
loan and pay off Belt & O’Brien’s trust and substitute this new loan 
so as to let the contract go through on that basis. Rogers said he 
would try to see if that could be done, and he went out and 
34 tried to get a $30,000.00 loan to replace that loan on the prop¬ 
erty, but later told witness he could not do so. Witness then 
told him to get the biggest loan he could on the first trust and any 
difference between that and the* $30,000.00 he would have to take 
back as an additional second trust. Rogers said he could get from 
$23,000.00 to $25,000 as a first trust, and Rawlings said that if that 
was the case Rogers would have to take back as the second trust the 
$5,000, additional behind the $11,000.00 mentioned in the contract 
of sale, to which Rogers replied he did not like to do that, but wit¬ 
ness said there was no other way out of it as long as Rogers could not 
get Belt & O’Brien to eliminate their claim. This was the first time 
Rawlings either knew or heard about this condition in the $30,000.00 
trust; absolutely not until the report came back from the Title Com¬ 
pany; that was between May 8th and June 21st when the report was 
made. 

Witness had no doubt and was absolutely certain Rogers told him 
Belt & O’Brien were insisting on continuing to collect the rents 
and would not give them up. Witness in his conversation over the 
telephone when Lake was in his office absolutely did not tell Dr. 
Rogers he would charge no commission if the $500.00 were paid 
back; or that the commission was off; witness never said that or 
anything that sounded like it; that he did not tell Rogers he had 
a customer for the property when he first saw him; that he made his 
first visit to Rogers between the 12th & 21st of April 1920 and got 
the property and information concerning the property from him; 
that witness had not seen or talked with Mr. Lake upon the sub- 
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ject of this property at the time witness got it from Rogers 

35 for sale. On redirect cross examination by Mr. Leahy witness 
testified that Rogers had not told him about the provision 

as to Belt & O’Brien’s right to collect the rent when he first ap¬ 
proached Rogers about the sale of the property; witness never had 
any conversation with Rogers as to the existence of that provision 
in the trust before the report of the Title Company; Rogers did 
not tell witness that Belt & O’Brien had the right to collect the rents; 
that at the time the contract was signed, the only reference Rogers 
made to Belt <fc O'Brien was when he said “Mr. Rawlings, you know 
O’Brien collects the rent/’ to which witness replied “That makes 
no difference if they did because when the purchaser got the property, 
if he got it, he would have his own collections; that Rogers said 
hadn’t it better be put in the contract, that Belt & O’Brien collect 
the rents, no reference being made to this provision in the trust of 
which provision witness was totally unaware and so was Lake, 
and witness told Rogers he could see no reason for putting that in 
the contract of sale because of the fact that as soon as the purchaser 
got title, he would have his own collections made because witness 
knew that it was the universal custom with Mr. Lake to have his 
own collection business in the deals that witness had with Lake 
several years before that time; lie did not recall whether he told 
Rogers it was Lake’s universal custom to collect his rents or not, 
and had no idea why Rogers mentioned to him that Belt & O’Brien 
collected rents on the property as Rogers took him over the place, 
showed him the apartment, explained (he revenues received as 
well as the disbursements and acquainted him with the details of 
the rents of the building, and the price, but did not tell him that 
Belt & O’Brien had the right to collect the rents or that he (Rogers) 
lived in the apartment and owned it, they would willingly 

36 allow him to collect the rents; that the question as to who 
collected the rents on the propery did not arise in that way, 

and the oniv time Belt & O'Brien’s name was mentioned was at the 
time when witness and Rogers were closing the contract; that wit¬ 
ness did not tell Rogers he would take up the matter with Mr. 
O’Brien “who is a pugnacious kind of a fellow”; he did not use 
the “Pugnacious” or say anything about Mr. O'Brien; that he had 
not seen Mr. O’Brien from that time until after the suit was filed 
to see if he did or did not collect the rents, but he did collect the rents 
for many months prior to the inception of this contract; that Rogers 
did not tell him when witness learned from the Title Company’s 
report of the provision in the trust that he (witness) knew about it 
and promised to take care of it. Witness did tell Rogers that he 
(Rogers) had better get Mr. O'Brien to release it. 

Whereupon to further maintain the issue upon his part joined, 
the defendant offered the testimony of Felix Lake, who testified 
that he had with him a copy of the report of the Title Company 
and marked with pencil on the report that portion thereof to which 
he had objected mostly. Whereupon the report was offered and 
received in evidence as “Defendant’s Exhibit No. 2” and read as 
follows: 
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Preliminary Letter 


Mr. Felix Lake, 

Washington, D. C. 

Dear Sir : 


June 16, 1920. 


I have examined the title to the following described property: 

Lot 79 in Lester A. Barr’s subdivision of part of Square 214, as 
per plat recorded in Liber 24 folio 132 of the Records of the Office 
of the Surveyor of the District of Columbia, 

and find the same to be good, according to the record of Joseph D. 
Rogers, subject to unpaid taxes and assessments, if any, as to which 
the Collector of Taxes will certify, and the deed of trust below noted. 


Joseph D. Rogers, unmarried, 

to 

Samuel A. Drury, James B. Nicholson 

Deed of Trust. 

Dated June 28, 1919. 

Recorded July 2, 1919, Liber 4220, folio 62. 

Caption. 

To secure Robert L. O’Brien and J. Franklin Hilton, Executors 
under the will of James B. Hilton, deceased, $15,000. and unto 
Lee Brown $15,000. sixteen notes of even date, Nos. 1 to 16 re¬ 
spectively, No. 1 for $15,000. payable to the order of Robert L. 
O’Brien and J. Franklin Hilton, Executors under the will of James 
H. Hilton, deceased, three years after date, with interest from date 
and until paid at 6% per annum, payable semi-annually; Notes 
Nos. 2 to 16 inclusive being for $1,000. each, payable to the order 
of Lee Brown three years after date, with interest from date and 
until paid at 6% per annum, payable semi-annually; all of said 
notes being equally secured by this trust. 

First party covenants and agrees for himself his heirs and assigns 
to permit Belt, O’Brien and Co. Inc., to have sole and exclusive 
rights to rent and lease said land and premises and to collect rents, 
issues and profits arising therefrom, during the existence of this trust, 
and appoints said Company exclusive agent to rent said land, and 
after deducting a commission of 5% on the gross amount collected, 
to pay over the balance of rents monthly unto the party of the first 
part, his heirs or assigns. 


* 

Vice President. 
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37 Thereupon as if in rebuttal out or order with defendant’s 
consent witness testified for the plaintiff that he had been 

engaged in the real estate business in Washington for about five 
years and had a real estate office at 903 New York Avenue, N. W., 
in 1920, and that his business and name were in the ’phone book and 
he had a telephone in his office at that time but he had no telephone 
at his residence; that in the conversation he heard on July 10th the 
names of Mr. Schwartz, Mr. Hill or any other real estate agent were 
not mentioned while he was there, and 

Thereupon the plaintiff offered in rebuttal the testimony bf 
Robert Lee O’Brien, who said that he was a member of the firm 
of Belt & O’Brien in 1920; he knew Rawlings and had known him 
for twenty odd years; that he had known Rogers for three or four 
years. That his firm was not collecting rents on the property in 
question in May, June and July 1920. They started to collect rents 
June 28, 1919, and continued until April 28, 1920; I>r Rogers 
collected a few of them. He called Rogers to his office and Dr. Rog¬ 
ers said as he handled repairs, coal, etc., which as a general rule 
witness generally handled in their other apartments, he (Rogers) said 
he would like to collect rents himself, and the firm gave him the priv¬ 
ilege of collecting the rents himself with the understanding that of 
course if it changed hands or he sold it or anything, that they 
would expect the rents to come back to the office. Witness produced 
two checks dated respectively, February 5, and February 27, 1920, 
which were offered and received in evidence marked “O’Brien 1’’ 
and “O’Brien 2” and further testified this check dated Februarv 27, 

I. 

is for the last rent we collected and it was prior to that that I had 
the talk with Rogers about giving up the collections of the rents. 

Thereupon, plaintiff called Daniel Tiiew Wright, who testified 
that the plaintiff had been a social and business friend of 

38 his for many years; that on one occasion he called plaintiff 
to his office to check up the disbursements of certain trust 

moneys in his, (Witness) hands, which were to be paid to various 
persons on the O. K. of Mr. Rawlings, and after going over the 
matter with Rawlings, as Rawlings was about to leave, he said he 
was very much in need of money and had a claim against Rogers 
for $500.00; that he had refunded Lake’s deposit which Lake had 
put up on a deal that did not go through, that Rogers had promised 
to pay him back the $500.00 on July 15th. and there was no reason 
why he should not pay it back and he thought if witness would 
write Rogers a letter he would pay the $500.00 at once. Rawlings 
said he needed the money badly and had some papers on the matter 
which he wanted witness to go over and advise him whether he had 
a claim for commission. He did not have the papers with him; and 
when witness wrote the letter hitherto offered in evidence, he had 
not seen the papers or the contract and the subject of commissions 
had not been discussed and was not in witnesses mind when the 
letter was written; that Rawlings had told him that he had refunded 
a preliminary deposit of $500.00, that Mr. Lake had made, he had 
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refunded it at Dr. Rogers request, and the deal had fallen through, 
that he, Rawlings was very much in need of money at that time, 
and there was no reason why Rogers should not pay it and he thought 
that he would pay it back if witness wrote him a letter. 

By Mr. Leahy: 

Q. Did he tell you he paid the money back on the deal at No. 
1400 M Street? A. No. 

Q. Did he tell you Felix Lake had signed a contract to purchase 
that property and that the deal had fallen down, and that he had 
returned the $500.00 to Lake? A. He did not say a word about sign¬ 
ing the contract. He spoke about the papers and said he wanted to 
bring the papers to me and get my opinion on whether or 

39 not he was entitled to a commission. 

Thereupon in sur-rebuttal, the defendant testified that be¬ 
fore the contract was executed he told Rawlings that O’Brien had the 
right to collect the rents under the trust on the property and had 
made it plain to Rawlings; that Rawlings said it was not necessary to 
incorporate that in the contract; that he would deal with Mr. O’Brien 
himself and would take it up with him later; that ‘‘Mr. O’Brien was 
a rather pugnacious fellow and I would rather deal with him myself.” 
Plaintiff remembered Rawlings using the word “pugnacious” and he 
explained to Rawlings that he (plaintiff) was collecting the rents 
at that time, but that Mr. O’Brien had the right to do so in the 
language of the trust. He told Rawlings these facts and explained 
them to him on two or three occasions before the execution of the 
contract and when Rawlings told him over the ’phone Lake would 
not take the property because that was in the deed of trust he told 
Rawlings that he (Rawlings) knew that and had promised to take 
care of it, and that he had asked him at the time why he (Rawlings) 
did not write it in the contract; that Rawlings asked him if he could 
not see Mr. O’Brien and get him to waive it; that he did see Mr. 
O’Brien and O’Brien told him that he wanted to protect his trust if 
witness gave up the property, that witness had only collected part 
of the rents most of the time. 

Cross-examination. 

By Mr. Wright: 

Q. You still owe the $500.00? A. I am willing to pay the $500.00 
back any time. 

On cross examination the original affidavit of defense in the case 
was shown plaintiff and he testified that that was his signature; that 
he had sworn to the affidavid before a Notary Public; that 

40 affidavit was then offered and received in evidence and, 

Thereupon he was silicon the supplemental affidavit of 
defense by his own counsel which he testified was signed and sworn 
to before a Notary Public, which affidavit was also offered and re¬ 
ceived in evidence. 
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This being the substance of the testimony introduced in the case, 
the defendant again moved the court to direct the jury to return a 
verdict, on the first count for the reason that the evidence shows 
that it was the purchaser’s default and not the seller’s default which 
caused the sale to fall through, and that because of the evidence sub¬ 
mitted the agent is not entitled to his commission, also as to the third 
count, there should not be any recovery because they have proved 
a contract and cannot recover on a quantum meruit, which motion 
the court declined to grant and to this refusal of the court, the de¬ 
fendant, through his counsel, duly excepted and the exception was 
noted by the court on its minutes. 

Thereupon the defendant through his counsel stated to the court 
that the defendant was willing to pay the $500.00 sued in the second 
count, leaving the question of interest to the jury. 

And thereupon next the court charged the jury as follows: 

“The Court (Mr. Justice Hoeiiling) : Gentlemen^ of the jury, 
this is a suit by the plaintiff, Jesse E. Rawlings, against the defend¬ 
ant, Joseph D. Rogers, to recover two specific sums of money, one 
for the sum of $1,540.00, with interest, for the amount of commis¬ 
sions claimed by the plaintiff for the sale of premises 1400 M Street, 
Northwest, known as the Thomas Apartments; the other for the sum 
of $500.00 with interest, which is the amount paid by plaintiff to 
the individual who contracted to purchase the apartment house which 
I just referred to, but which sale was not consummated and which 
payment of $500.00 so the plaintiff contends, was made by him to 
the proposed purchaser at the instance and request of the defendant 
who agreed later on he would reimburse the plaintiff in thfc amount 
of the $500.00 payment. 

So far as concerns the claim for commissions, agreed to be paid for 
the sale of this apartment house, the situation appears to be substan¬ 
tially this: 

41 A written contract was entered into dated May 8th, 1920, 

signed by the plaintiff as agent, signed by Felix Lake, as 
purchaser, and signed by the defendant as the owner of the property, 
and under the terms of that contract the owner agreed to pay the 
plaintiff, that is agreed to pay Jesse W. Rawlings, the sum of $1540. 
as commission for making the sale. That is the item expressed in 
the declaration in the suit; the contract contains, among other things, 
the provision that the purchaser should make full settlenffn- within 
sixty days from the date of the contract, or, I assume, as soon there¬ 
after as the title company should make its report concerning the title 
to the property, and then follow the words: “And on default, deposit 
will be forfeited.” The contract also provided that forfeiture of the 
deposit would not relieve the purchaser from responsibility of com¬ 
plying with the terms of sale, but the contract contained the pro¬ 
vision “Good record title or deposit returned.” 

From the testimony in the case, it appears that the report made 
by the title company concerning this property disclosed outstanding 
leases of aparments in the building, which leases were controlled by 
certain real estate agents who had the authority to collect the rents, 
make deductions for commissions and so forth; in other words that 
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these real estate agents, to whom I have referred, had a contractual 
relation to the property and thereunder they had certain rights. 
That matter of the outstanding rights of what we might term third 
party real estate brokers, was objected to by the contemplated pur¬ 
chaser of the apartment building, who insisted that the terms of 
the contract he had entered into be carried out or that his deposit 
be refunded, that of course on the theory that his contract entitled 
him to a good record title to the property and that these outstanding 
leases of apartments in the building controlled by third party real 
estate agents constituted an incumbrance upon the title and he was 
unwilling to take the property so situated. If the fact be that the 
title to the property was affected in the manner I have stated, that 
is, that it was incumbered by certain outstanding leases under the 
control of these third party real estate agents, and there seems to be 
no controversy in the case that that was the situation, and that the 
contemplating purchaser decided, as a condition to completing his 
purchase, the delivery to him of title to the property free and dis¬ 
charged therefrom, then I advise you that he was acting within his 
rights; that he had a right to demand of the selling owner the de¬ 
livery of the property under that condition, I mean free and dis¬ 
charged from any outstanding incumbrances of that kind, and as I 
say he had the right then to demand the return to his initial deposit 
of $500. So that if you should find from all the evidence in the case 
that the purchaser was ready, able and willing to carry out his con¬ 
tract upon the terms set forth in the written agreement—I believe 
there is no controversy in the case that he was in that situation—and 
you further find that the sale failed of consummation because of 
the inability or failure of the defendant to carry out his part of 
the agreement, then the plaintiff would be entitled to his agreed 
commission, nothwithstanding such default on the part of 
42 the owner of the property, unless you should further find that 
the plaintiff released the defendant from the payment of 
commission. Taking the testimony and the applicable law of the 
case it largely comes down to a question of whether the plaintiff 
agreed with the defendant that the proposed purchaser be settled with 
by the return of his $500 and that all commissions of the plaintiff 
would be waived. The defendant says that is just what happened; 
the plaintiff denies it and says he made no such agreement and made 
no such waiver of the commission. That conflict in the testimony 
between the contention of the plaintiff on the one hand and the con¬ 
tention made by the defendant on the other presents an issue of fact 
which it is not only your province, but it is your duty to determine, 
and therefore if you believe from the evidence that the plaintiff 
agreed with the defendant, in connection with the settlement made 
with the proposed purchaser, to waive his commission, then that will 
dispose of that, and your verdict as to that item and in such event 
should be for the defendant. On the other hand, if you find that 
the proposed purchaser was ready, able, and willing to complete his 
contract and was not in default in respect thereof, and you further 
find that the plaintiff made no agreement to give up or waive his 
commission, then your verdict should be for the plaintiff in the 
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amount claimed by him, because that is the amount which was stated 
as the amount of commission in the event of the making of the sale, 
and that amount should be returned by you in the event you find in 
favor of the plaintiff. Under the law, as I have just stated it to you, 
you could return it with or without interest, in your discretion. July 
10th, 1920, I believe was the date when the $500 was returned to 
Mr. Lake, so that I assume if you should find for the plaintiff as to 
this item and should further conclude to allow interest thereon 
that you could use July 10th, 1920 as the effective date of the be¬ 
ginning of the interest period. 

The other item of claim is for $500. I understand there is no 
longer any controversy as to that so that your verdict as to count two 
of the declaration, which count is the one specifically directed to the 
$500 transaction, should be for the plaintiff in the sum of $500 with 
or without interest as you may determine; in other words, I leave 
that to your judgment and discretion. If you conclude to allow 
interest you will be justified in using the same date, July 10, 1920, as 
the effective date for the beginning of the interest, and I say that 
for the reason that according to the testimony that is the date upon 
which the plaintiff gave to Mr. Lake his, the plaintiff’s check, for 
$500.” 

And thereupon counsel for defendant stated: 

Mr. Leahy: “I want to reserve my rights on the motion which I 
made, as shown on the grounds already in the record.” 

The Court: “You did state that you wanted to reserve your ex¬ 
ception. Yes.” 

Whereupon, the jury retired to consider their verdict, and 
43 returned with a verdict in favor of the plaintiff in the sum 
of Fifteen Hundred and Forty Dollars ($1540.00) without 
interest; and for Five Hundred Dollars ($500.00) with interest from 
the 10 day of July 1920. 

The defendant by his attorneys requested the Justice presiding to 
sign, seal, enroll, and make part of the record this Bill of Exceptions 
which is accordingly done now for then, this 29th day of June, 1923. 

A. A. HOEHLING, 

• Justice. 

[Endorsed:] Law. No. 64434. Jesse W. Rawlings, Plaintiff, 
vs. Joseph D. Rogers, Defendant. Bill of Exceptions. Signed 
6/29/23. Law offices of William E. Leahy, L. H. Vandoren, 712- 
717 Columbian Building, Washington, D. C. Main 558. Main 559. 
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